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Con. Neg. § 141; Edgington v. Burlington &c. Ry. Co., 116 la. 410. The 
case of Hughes v. Macfie (1863), 2 H. & C. 744, 33 L. J. Exch. 177, much 
relied upon by the court is not in point, the opinion of Pollock (C. B.) 
being based on the contributory negligence of the plaintiff. In the principal 
case, the doctrine of contributory negligence is not invoked. Mangan v. 
Atterton (1866), L. R. 1 Exch. 259, 4 H. & C. 388, 35 L. J. Exch. 161, which 
supports the present case was virtually overruled by Clark v. Chambers, 
3 Q. B. Div. 327. "Nothing worse than this [Mangan v. Atterton} as a 
specimen of judicial reasoning can be found in the reports." Beach, Con. 
Neg. § 139. The doctrine of the turntable cases would seem to be applicable : 
Where a child of tender years is injured, while playing on a turntable, through 
the negligence of the owners, by the great weight of authority the company 
is liable, even though the child was a trespasser. Sioux City &c. R. Co. v. 
Stout, 17 Wall (U. S.) 657; Edgington v. Burlington &c. Ry. Co. (above). 
(See also 29 Am. & Eng. Encyc. of Law — 2nd. Ed. — p. 32 for other cases). 
An abutting owner placing materials upon the public highway in front of his 
premises is bound to exercise reasonable care to prevent injury therefrom 
to children of tender years. Rachmel v. Clark, 205 Pa. St. 314, 54 Atl. 1027 ; 
Powers v. Harlow, 53 Mich. 507, 19 N. W. 257, 51 Am. Rep. 154; Birge v. 
Gardiner, 19 Conn. 507 (50 Am. Dec. 261) ; Price v. Water Co., 58 Kan. 551 
(50 Pac. Rep. 450, 62 Am. St. Rep. 625) ; Bramson's Adm'r v. Lobert, 
81 Ky. 638. 

Negligence— Children— Imputed Negligence.— Plaintiff's two sons— 
Hjalmar, for whose benefit this action is prosecuted, and a younger brother — 
each under 9 years of age, found, on the premises of defendant, a stick of 
dynamite, which they exploded, instantly killing the younger and perma- 
nently maiming and injuring the other. The jury found that the defendant 
company was guilty of negligence in permitting the dynamite to remain on or 
about its premises unguarded or unprotected. Held, that, conceding the con- 
tributory negligence of the children's father (a point which was in dispute) 
the plaintiff could recover. Mattson v. Minnesota & N. W. R. Co. (1905), 
— Minn. — , 104 N. W. Rep. 443. 

This case overrules the previous one of Fitzgerald v. The Railway Com- 
pany, 29 Minn. 336, 13 N. W. 168, 43 Am. Rep. 212. The leading case of 
Hartfield v. Roper, 21 Wend. (N. Y.) 615, 34 Am. Dec. 273, which holds 
that the negligence of the parent is imputable to the child, was relied on in 
Fitzgerald v. The Railway Company, and is followed in some jurisdictions. 
Terre Haute St. Ry. Co. v. Tappenbeck, 9. Ind. App. 422; Casey v. Smith, 
152 Mass. 294, 23 Am. St. Rep. 842; O'Brien v. McGlinchy, 68 Me. 552; 
Canavan v. Stuyvesant et al., 12 Misc. Rep. (N. Y. C. PI.) 74. However, 
the principal case seems to be in accordance both with the weight of author- 
ity and reason. Berry v. Lake Erie & W. R. Co., 70 Fed. Rep. 679 ; Daley v. 
Norwich etc. R. Co., 26 Conn. 591, 68 Am. Dec. 413; Wymore v. Mahaska 
County, 78 Iowa 396; Battshil v. Humphreys, 64 Mich. 514, 31 N. W. 894, 
28 Am. & Eng. R. Cs. 597, 57 Am. Rep. 474 (note) ; Erie City Pass. R. Co. v. 
Schuster, 113 Pa. St. 412, 57 Am. Rep. 471. Bishop, Non-Contract Law, 
$ 582; Beach, Con. Neg. (3rd Ed.) § 127, et seq; Jaggard, Torts, p. 984. 
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See 3 Mich. Law Review 166. That the negligence of the actual custodian 
is imputable to the child is held in some jurisdictions which have repudiated 
HartHeld v. Roper (above). The Burgundia, 29 Fed. Rep. 464; Pittsburg 
&c. Pass. R. Co. v. Caldwell, 74 Pa. St. 421. The principal case should be 
distinguished from that class of cases where the action is brought on behalf 
of the parent himself. Where the parent is the real beneficiary, his contribu- 
tory negligence may be pleaded. Westerberg et al. v. Kinzu &c. R. Co., 
142 Pa. St. 471, 24 Am. St. Rep. 510; Battshill v. Humphreys (above). 

Parol Trusts — Enforcement — Notice of Landlord's Title from Ten- 
ant's Possession. — One who had title to a dwelling containing two flats, 
the equitable title to which belonged to his wife, the defendant, joined with 
her in conveying the premises to their son who agreed by parol to reconvey 
them to the wife. Prior to the reconveyance, the son was accepted as 
surety on a replevin bond on the faith of his title to the property. During 
this period the premises were in the possession of tenants, who paid the rents 
to the wife, who had always claimed to be the real owner. The conditions 
of the replevin bond not having been performed an action was instituted and 
judgment recovered against the obligees. Upon suing out execution it was 
found that the 1 son had reconveyed the premises some four months after 
receiving them. The judgment creditor now files this bill asking for a 
decree, declaring the reconveyance voluntary and the defendant estopped to 
receive and retain the premises. Held, that the bill must be dismissed. 
Gallagher et al. v. Northrup (1905), — 111. — , 74 N. E. Rep. 711. 

"It is essential to the application of the principle of equitable estoppel that 
the party claiming to have been influenced by the conduct or declarations of 
another to his injury, was himself not only destitute of knowledge of the 
state of facts, but also was destitute of any convenient and available means 
of acquiring such knowledge." Am. & Eng. Ency. of Law Vol. II [2d Ed.] 
p. 434. It is now practically settled in the United States that the possession 
of land by a tenant of a person other than the vendor is not only constructive 
notice of his own interests, but is also constructive notice of his landlord's 
title or claim of title to the land. Smith v. Heirs of Jackson, 76 111. 254; 
Nelson v. Wade, 21 Iowa 54; McLamant v. Roberts, 80 Tex. 316. Although 
in England and in some decisions in this country this rule has not been 
recognized. Hunt v. Luck, [1901] 1 Ch. 45; Beatie v. Butler, 21 Mo. 313; 
Plagg v. Mann, 2 Sumn. (U. S.) 487; Roll v. Rea, 50 N. J. L. 264. The 
fact that the tenant is generally known to be paying rent to a person other 
than the vendor is an additional circumstance to put the purchaser on inquiry. 
Smith v. Heirs of Jackson, supra; Roberts v. Moseley, 64 Mo. 507. The 
court also properly held that the reconveyance was involuntary. A court 
of equity may enforce the specific performance of a parol agreement for the 
conveyance of land notwithstanding the statute of frauds, where the consid- 
eration has been paid and the purchaser has taken possession. Ramsey v. 
Liston, 25 111. 08, or where the grantee has never parted with possession, 
Simonton v. Godsey, 174 111. 28. Here the defendant was in continued 
possession by her tenants. 



